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XI. — The Greek Cautio in Cicero, Fam. vn, 18, 1 
By Professor JEFFERSON ELMORE 

STANFORD UNIVERSITY 

The letter here cited was written in April, 53 B.C., to the 
young lawyer, Gaius Testa Trebatius, who had gone from 
Rome to seek his fortune on the staff of Julius Caesar in 
Gaul. Owing to his natural diffidence and dislike of military 
duties, he found it somewhat difficult to make headway and 
looked to Cicero for influence and support. The latter, being 
much interested in his friend's success, writes to him as fol- 
lows: Sic habeto, non tibi maiori esse curae ut iste tuus a 
me discessus quam fructuosissimus tibi quam mihi. Itaque, 
quoniam vestrae cautiones sunt infirmae, Graeculam tibi misi 
cautionem chirographi mei. The first sentence of this pas- 
sage requires no comment; Cicero is merely expressing his 
solicitude. In the second this solicitude takes the form of a 
Greek cautio. The meaning of this phrase is a long standing 
difficulty, 1 which requires for its solution, I venture to think, 
a more precise conception of the cautio than the commen- 
tators have hitherto employed. 

First as to vestrae cautiones. Whatever secondary meaning 
the expression may have here must presuppose a technical, 
that is, a legal sense. This is clear from the fact that Tre- 
batius was himself a lawyer, and that the other persons con- 
cerned are included by the pronoun in the same class; so 
that the cautiones in the first instance were such as lawyers 
had to do with. 

It is also clear that these cautiones were not of any special- 
ized type. As a legal instrument conveying a guarantee 
against loss, the cautio was applied to several purposes. A 
procurator representing his principal in court was required to 

1 See Tyrrell's note and the comments of Schuckburgh. Tyrrell finds none of 
the preceding explanations to be satisfactory. He suggests himself that the letter 
was first written in Greek and retranslated by Tiro into Latin; otherwise he does 
not understand what the passage means. 
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guarantee that the latter would abide by the judgment. This 
is the well-known cantio iudicio sisti 2 to which may be added 
the considerable number of other varieties enumerated in 
Leonhardt's comprehensive study. 3 When, however, these 
special varieties are referred to by legal writers, the fact is 
indicated by the context or by some descriptive word or phrase. 
This leaves us free to assume in our passage that the term 
cautiones in its legal implications represents a general type 
which at the time required no special explanation. 

In this general sense cautio had a very definite meaning in 
Roman law, being a written acknowledgment drawn in legal 
form of a promise to pay money. The promise itself in 
Cicero's time when made between citizens was usually ex- 
pressed in the verbal contract of stipulation. 4 The cautio 
thus came to be a kind of supplemental memorandum, being 
evidence of a contract rather than the contract itself, 5 and 
creating no new obligation, but being useful in enforcing an 
already existing claim. 6 It is important to note also that in 
this sense the cautio was a nuda promissio — a promise on 
part of the debtor alone without other security. An inter- 
esting example reminding one much of a modern promissory 
note is preserved in Dig. xn, 1, 40. It is this fundamental 
legal sense which lies at the basis of vestrae cautiones. 

This view is confirmed by Cicero's use of the same phrase 
in another letter to Trebatius, — Fam. vn, 13,2: Sed, ut ego 
quoque te aliquid admoneam de vestris cautionibus, Treviros 
vites censeo ; audio capitales esse ; mallem auro argento aeri 
essent. This passage has also been misunderstood. Cicero 
is here playing on the threefold significance of the word 
treviri as the name of a Gallic tribe, of the magistrates in 
charge of executions, and of the commissioners of the mint. 
It is a question of having the treviri in your debt. " In ac- 
cumulating bills receivable," says Cicero in substance to 

2 Gaius, Inst, iv, 98. Greenidge, Legal Procedure of Cicero's Time, 240. 

3 Pauly-Wissowa, Real-Encyclop'ddie, III, 1814 sq. 

4 Roby, Roman Private Law, II, 11. 

6 Roby, II, 12, 71 ; Post, Gai Inst. p. 576. 
6 Leonhardt, Pauly-Wissowa, m, 1814. 
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Trebatius, "I should advise you to avoid the Treviri; if they 
owe you anything they discharge it by cutting off your head ; 
the only promises to pay that are worth anything are those of 
the mint." It may be granted that in the first part of this 
somewhat elaborate witticism the cautiones are thought of as 
indebtedness in general, but used in connection with officials 
of the mint they can only represent indebtedness in the way 
of money. 

The cautiones of our passage are thus to be understood 
primarily in a legal sense, their legal form being indicated by 
the professional vestrae. 

We are now in a position to understand Graeculam cautio- 
nem chirographi mei. If cautiones are written acknowledg- 
ments of debt, cautionem must have a similar meaning, the 
only question being what special character is given to it by 
Graeculam. Here, to clear the way, we may put aside the 
idea of Ernesti, that Graeculam is used in the secondary sense 
of "not to be depended on" ; such a repetition of infirmae is 
out of the question. So also we may disregard the idea of 
later editors that a tone of playfulness and raillery is implied ; 
this does not throw any light, and as a matter of fact Cicero is 
here speaking with much seriousness. We need not even 
press the derogatory implication of Graeculam. To the 
Romans of course the Greek had become a Greekling, and 
was looked down on; but if Graeculam here implies deroga- 
tion, it is derogation of the race and not of the cautio. In 
our context Graeculam is set over against vestrae and can 
only denote a cautio that was used by the Greeks as 
opposed to those employed by Roman citizens under the 
civil law. 

Was there then a special cautio in use among the Greeks 
under Roman jurisdiction ? The question seems to be an- 
swered by Gaius, Inst, in, 134 : Praeterea litterarum obligatio 
fieri videtur chirographis et syngraphis, id est, si quis debere 
se aut daturum se scribat ; ita scilicet si eo nomine stipulatio 
non fiat, quod genus obligationis proprium peregrinorum 
est. "Another literal obligation is that created by chiro- 
grapha and syngraphae, or written acknowledgments of debt 



130 Jefferson Elmore [J913 

or promises to pay unaccompanied by stipulation. This 
mode of contract is proper to aliens." 7 

The Greek syngrapha was thus equivalent to a cautio which 
was not based on stipulation. 8 

This usage is also reflected in Cicero's own writings, where 
syngrapha as the designation of a note of hand appears in at 
least a dozen passages. Thus, Phil. 11, 95, Syngrapha ses- 
tertii centiens . . . facta est, — the reference being to an 
obligation given by the envoys of king Deiotarus on the 
latter's behalf to Mark Antony. In Att. v, 21, 12, the money 
owed by the Salaminians to Brutus is represented by a syn- 
grapha. The senate, indeed, had passed a decree concerning 
the lawful rate of interest 9 in these documents. In Fam. vn, 
17, 1, Cicero uses syngrapha to describe what Trebatius 
seemed to think was his relation to Caesar. " Tamquam 
enim syngrapham," writes Cicero, " non epistolam attulisses, 
sic pecunia ablata, domum redire properabas, nee tibi in 
mentem veniebat eos ipsos qui cum syngraphis venissent 
Alexandream nummum adhuc nullum auferre potuisse." 10 

It is apparent from this that Graeculam cautionem is a mere 
periphrasis for syngrapham and is used for the sake of the 
verbal antithesis. The real contrast is between the two 
methods of acknowledging an indebtedness, with stipulation 
and without. But of course neither is to be taken in its literal 
sense. Vestrae cautiones signify the promises of preferment 
which Trebatius had obtained from Caesar. The pronoun, 
however, does not imply that he had obtained them in his 
capacity of lawyer. This idea (a favorite one with the com- 
mentators) is negatived by all that we know of Trebatius' 
relations to Caesar, who certainly had no need of legal ser- 
vices and to whom Trebatius could not have been of use in 
this way. Vestrae in its professional aspect implying stipu- 
lation points rather to personal interviews with Caesar which 

7 Poste's translation. 

8 Chirographum in a legal sense seems to belong to a period later than Cicero. 
Cf. Mitteis, Reichsrecht u. Volksrecht, 484 sq. 

9 Cic. Att. V, 21, 13. 

1° Cf. Phil. 11, 96, v, 12; Verr. IV, 30; Mur. 35; Har. Resp. 29, 34; Leg. 
Ill, 18; Att. v, 21, 10, 11. 
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had not come to any altogether tsngible results. Graeculam 
cantionem, on the other hand, embodies Cicero's assurance of 
support, — an assurance given, as it. were, spontaneously, or 
at least without being based on previous personal conferences 
with Trebatius concerning it. Cicero's Greek cautio is thus 
not a poem in honor of Trebatius, nor a Greek letter of recom- 
mendation, nor the present letter written in Greek, nor an 
enclosure of any kind, but simply the part of the letter to 
Trebatius in which he gives the latter the pledge of his 
loyalty and support. 



